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36.22.1223 FENCING, SCREENING, AND NETTING OF PITS

(1) Open storage vessels, earthen pits, or ponds that contain oil must be fenced, screened, and
netted.

(2) Open receptacles, earthen pits, or ponds that contain produced water with more than 15,000
parts per million total dissolved solids must be fenced.

(3) This rule does not apply to earthen pits used solely for the purpose of drilling, completing,
recompleting, working over, or plugging a well.

Authorizing statute(s): 82-11-111, MCA
Implementing statute(s): 82-11-123, 82-11-124, MCA

History: NEW, 1992 MAR p. 654, Eff. 4/1/92.
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LEGAL MEMORANDUM

TO: MONTANA BOARD OF OIL AND GAS CONSERVATION
FROM: LUND LAW, PLLC

DATE: APRIL 9, 2025

RE: REVIEW AND DISCUSSION OF ARM 36.22.1223

A. Introduction:

Landowners near Kevin, Montana respectfully request the Montana Board of Oil and Gas
Conservation (the “Board”) amend ARM 36.22.1223 (Fencing, Screening, and Netting of Pits)
such that it would require all open receptacles, earthen pits, and evaporation pits or ponds
containing produced water of any quality be fenced. The landowners request this simple
amendment to ARM 36.22.1223 for the following primary reasons:

(1) The amendment will align ARM 36.22.1223 with recognized industry bést practices that
are already observed by most producers;

(2) The amendment will make ARM 36.22.1223 consistent with existing water quality laws
that producers are already required to follow, which require an oil producer to obtain a
Montana Pollutant Discharge Elimination System (MPDES) produced water general
permit prior to discharging produced water for consumption by livestock or wildlife;

(3) The requested amendment will make ARM 36.22.1223 consistent with those in
surrounding states, including Wyoming; and

(4) The requested amendment to ARM 36.22.1223 will acknowledge and align with current
animal science and animal husbandry practices, which recognize that numerous water
quality parameters and standards must be analyzed before allowing livestock or wildlife
to consume produced water, as consumption of poor or reduced quality water can be
detrimental to livestock and wildlife health, including but not limited to reduced weight
gain, inability to maintain weight, infertility, lower conception rates, reduced milk
production, inability to carry offspring to full term, reduction in number of years females
are able to produce offspring, lower overall body condition scores, and reduced overall
health.

B. Current ARM 36.22.1223 (Fencing, Screening, and Netting of Pits):
ARM 36.22.1223 (Fencing, Screening, and Netting of Pits) currently reads as follows:

(1) Open storage vessels, earthen pits, or ponds that contain oil must be fenced, screened, and
netted.

Discussion and Review of ARM 36.22.1223 - 1
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(2) Open receptacles, earthen pits, or ponds that contain produced water with more than
15,000 parts per million total dissolved solids must be fenced.

(3) This rule does not apply to earthen pits used solely for the purpose of drilling,
completing, recompleting, working over, or plugging a well.

C. Proposed Amendment to ARM 36.22.1223 (Fencing, Screening, and Netting of Pits):
Landowners respectfully request the Board amend ARM 36.22.1223 as follows:

(1) Open storage vessels, earthen pits, or ponds that contain oil must be fenced, screened, and
netted.

(2) Open receptacles, earthen pits, or ponds that contain produced water must be fenced
unless a current MPDES discharge permit has been obtained from Montana DEQ and the
adjacent landowners’ consent has been obtained, in writing, for their livestock to
consume the produced water stored therein.

(3) This rule does not apply to earthen pits used solely for the purpose of drilling,
completing, recompleting, working over, or plugging a well.

D..Wyoming Rule:

(bb) All pits shall be fenced completely and for any produced water pit, workover,
completions, or emergency pit found containing oil, sheens, condensate, other
hydrocarbons or chemicals proven to be hazardous to public health, safety and
welfare, or to wildlife, domestic animals, or migratory birds, the Owner or Operator
shall have these fluids removed as soon as practical or in accordance with Chapter 4,
Section 1(dd) of these rules. If timely fluid removal is not possible, the pit should be
netted or otherwise secured in a manner that avoids the loss of wildlife, domestic
animals, or migratory birds. Alternative methods of netting or securing pits may be
authorized at the discretion of the Supervisor...

055-0001-4 Wyo. Code R. § 1 (Lexis Advance through March 18, 2025)

Discussion and Review of ARM 36.22.1223 -2
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HISTORY

« Oil discovered north of Kevin in
March of 1922

+ Thousands of wells drilled since
discovery- Many of which are

plug or abandoned




SOMONT OIL
COMPANY

0il company dinged for dodging royalties
also hit with jury award to ranchers for

spill

1007 Wells with 374 listed as producing
Owned by Charles Jansky
Company policy of not paying damages

Most of the leases are old oil wells they picked
up as other producers left them idle with no

record of surface leases

Large number of wells with evaporation pits
that have intentionally been allowed to flow
down coulees to dispose of the water

Somont found liable for not properly
maintaining fence around an evaporation pit

and




REMOVAL OF FENCES AROUND PITS

« Following the Stene lawsuit Somont sent a letter to all of the surface owners saying
they would “gift” the fences to the landowners if they will accept responsibility for

keeping their livestock out of Somonts pits

- Bye's, Fauques and Gillispie's decided not to accept this offer and began the process

of challenging this in the legal system




SOMONT OIL CO., INC.

16126 Chasemore Drive
Spring, TX 77379
281-251-4398
somontoll@gmail.com
1 Novamber 2019
Wayne A Gllespie
P.O. Box 109

Kevin, MT 59454

Re: Notice being sent to surface owners andior surface lessees on of leases that Somont operates
on which water evaporation pils are curently fanced - for Wayne Gillespie including but not
timited to Page 56, Fryberger, Van Note, Engstrom, and Goedertz leases

Dear Mr. Gillespie:

Most of you are presumably aware of the recent court case in which we were held iiable for damage
caused to catile when they trespassed on our property because it was not established that the fence
surrounding our waler evaporation pit was a legal fence at the time of the incident. Ironically, it was made
clear by the Court that since & was our fence, we were responsible to maintain i and that if we did not
have a fence in place, we may not have been fabla.

This being the case, we no longer plan to fence our water pits unless legally required to do 50 under the
terms of the lease. Before removing the fences, we are offering them to you with the understanding that ¥
you accept them, they will belong o you and we will have no further rasponsibillity or §ability for their
maintenance.

If you want to keep any of our fences around the evaporation pits on your pastures, please sign and
return 2 copy of this le%er to our Ciimont Office in the next 30 days (92 Odmont Highway; Cilmont, MT

59466 — phone 406-337-3310). f we do not hear back from you before then, we will be removing the
fences as our schedule permas.

Very truly yours,

m.‘ )
S )
Praswent
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EASY TO SPOT INTENTIONAL
DISCHARGES FROI\/I SATELLITE II\/IAGES




HUGE LONG TERM SALT IMPACTS
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STATE LAND
IMPACTS

« 1021 Acres acres of state land
with little to no vegetation from
production water discharges
(This is just what was found in a
30 minute search. |'m sure
more can be found with more

time spent)
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DEQ PERMIT DISCHARGING INTO
DNRC PROJECT

« Vonk Living Trust is working with DNRC
to improve a reservoir and stock it with
fish at the same time DEQ is permitting

a discharge into it.




SALINE SEEPS
IN FARM
FIELDS




DOWNSTREAM STOCK POND AND
RESERVOIR IMPACTS
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SOMONT
LEASE
VIOLATIONS

- 2" Siphon still laying over ditch-

proof of intentional discharge
- Mess around pit and oil spills

+ Leaking production water pits
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Alot of o1l was left inside this tank. You can see where they have been walking around inside

Cows being cows, one of the threats is that they will get in these tanks and not get out. Don’t ask me how that
happens, but I have certainly heard stories of it happening

T
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This line terminates on the far side of this old compressor building where the top has blown off and has garbage
scattered around it. More Semont items for cows to play on and us to clean up.

Energy Laboratories Test Results from Leach Evaporation Pit:

e
»
»

»”

PH Level 8. 8. This is above the recommended 8.5
Sulphate 2040 ppm.

Totally Dissolved Solids (TDS) 6210 ppm. Well above the 5000 ppm recommended for lactating or
pregnant cattle.

Sodium 2040 ppm. Recommend under 1000 ppm (chronic exposure criteria)

This is all contained in the spreadsheet and lab analysis from Energy Laboratories in Attachment 2.
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SWAZYE
LEASE

- Huge area of impact from

production water

« Qil constantly on pit with out

fence or netting

« Soil Contamination from

evaporating production water
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FOLLOW THE WATER- INITIAL PIT




WATER PUMPED ACROSS THE ROAD-
LINE LEAKING




WASTE POND CREATED BY PIPE LEAK

Discharge Point




3" DISCHARGE PIPE AT COULEE HEAD
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DITCHED WATER TOWARDS HESLA
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WASTELAND CREATED BY DISCHARGE
FROM MULTIPLE LEASES




LIVESTOCK RISK




:j  Max standard cleanup
= bond for oil
companies $50,000 in

Montana

Somont has 1007

wells that have a high
potential for needing
reclaimation

That means they
would have $50/well
set aside for cleanup

BONDING
REQUIRMENTS



WHAT NEEDS DONE

- Board of Oil and Gas enforce cleanup of sites
and junk

« DEQ enforce water regulations beyond pits

- Damages paid to landowners for damage

done to land with production practices




« The TDS and pH can vary a lot from pit to pit

« 90% of the tests come back way over the safe limit for Fluoride
« Over 50% above the university standards for Arsenic

« Alot of oil and grease exceedances

« Everything accumulates over time as the water evaporates and leaves the minerals and

toxins behind (Some of these pits are 50+ years old)

» Swayze soil tests show what can happen in a short period of time with a lot of

evaporation




WATER QUALITY
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Korey Fauque Readings Energy Laboratory Readings
Tank Battery/ Sample Sample Salinity | Nirate | TDS | Sodium | Sulphate
> [Lease Name Number Date Tmme (PPM) (PPM) | (PPM)
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Boron toicity in sod ooours when levels exceed 0.5t0 1
parts per milion (ppm). Boron is a mineral that's essential
for plant growdh in small amounits, but can be toxic in
exess. &

Boron

o Home Conval - 557

SOIL TESTS Ep—
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Arsenic

Q: Why is the arsenic cleanup level 20 ppm?

A: Ecology sefs cleanup leveh hawad on state brw—tdse Model Toxics Commol Act. For concer-

causing contaminants. we st cleamsp levels to protect people xaxinst an mcrzased Efsime can-

cer risk at one in a million. For arsenic_ the risk-based cleanp ammber woold be 0.67 ppm. weecnvesompore [ -
However. arsenic oocurs nanumally m soils at levels Engher dhom: 0.67 ppon. In Washmeton. we

Mol Home Corerd 0

consider ~urban backzround™ arsemc o be 20 ppre. That 1 wheve we st the demmp level | Ereaesesaseemmmesees
Q: What is the risk level at 20 ppmn arsenic?

A: We estimate that being exposed to 20 ppm arsemic in sofs may morerse cancer risk by 30 in o= I

one million. That means i 2 popuolation ene puilon paople. there oy be 30 cases above the )

backgromnd cancer rare. In other words. there would be 30 more cases of cancer then 1if there N s 1o = = 25

were po arsemd m soal.



Chloride

NofHomeConttal @ From 70 5o 10 pom chionde. sevnitie phanks midy inour SO mjury.
From 140 to 350 ppm chioricde moderately toleramt plants wil ey o

injury. Severe p can be ey d at oo -+
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OILFIELD IN DECLINE

Somont Oil Production by Year Toole County Oil Production
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Montana Department of
Environmental Quality
-~

Water Quality Division
Montana Pollutant Discharge Elimination System (MPDES)
Fact Sheet for Produced Water General Permit

Permit Number: MTG310000

Facility: Oil and Natural Gas Production Operations
Statewide Ephemeral Water Bodies of Montana

Receiving Water: (Except Indian Reservations and the state waters in Rosebud Creek,
Tongue, Powder, and Little Powder River watersheds)

Facility Contact: Applicant

Fact Sheet Date: April 2020

L. Permit Information
A. Permit Status
DEQ proposes to reissue the MPDES Produced Water General Permit (General Permit or PWGP),

MTG310000. This Fact Sheet identifies changes from the 2015-General Permit and explains the legal
requircments and technical rationale for the permit development process.

The PWGP was first issued by Montana DEQ April 1, 1990. This is the sixth reissuance of the PWGP, the
most recent version became effeetive May 1, 2015 and expired April 30, 2020. Before expiration, DEQ
administratively extended the PWGP on April 25, 2020,

B. Proposed Permit Changes

The major changes proposed with this renewal include:

= Applicants are required to include a consultation letter from the Montana Sage Grouse Habitat
Conservation Program 1if the operation is in sage grouse core, general, or connectivity habitat.

»  The monitoring frequency for effluent flow rate, oil and grease, total dissolved solids, electrical
conductivity, and sulfate will be increased to quarterly.

» All applicants must submit a water quality analysis with the Notice of Intent package for it to be deemed
comiplete. The special condition allowing applicants to submit the water quality analysis within 6 months
of the Notice of Intent data submission will be discontinued.

= If the applicant is proposing a new well that has not discharged, DEQ will accept an anticipated water
quality analysis from a nearby well or similar source with the NOI-31 form. Permittees will be required to
submit a water quality analysis for new wells within 3 months of discharging produced water.

IL. Coverage
A. Area of Coverage

This PWGP applies to all areas of the State of Montana except for Indian Lands, National Parks, and the state
waters in Rosebud Creek, Tongue, Powder, and Little Powder River watersheds.

B. Overview

Produced water is separated process wastewater generated from oil or natural gas production. The raw
product pumped from oil and gas production wells contains water and crude oil or entrained natural gas.
Vartous methods can be used to separate the oil and gas from the produced water including heat treatment,
gravily separation, emulsion breaking chemicals, and skim ponds. After the petroleum is separated from the
raw product, the produced water is ready for disposal.

Because produced water is ground water held in formation with oil and gas, its chemical composition is
determined by the type of hydrocarbon product, the geological host formation, and the ground water origin.
Therefore, produced water guality falls along a wide spectrum, with some waters suitable for beneficial use with
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minimal treatment, and others requiring intensive treatment. Produced water can contain high concentrations of
oil and grease and total dissolved solids (salinity), which is primarily composed of minerals (salis) dissolved in
water.

Federal regulations allow discharge of produced water from onshore oil and gas operation if the quality is good
enough to be used for wildhife or livestock watering or other agricultural uses. DEQ does not consider produced
water to be suitable for irmgation because waters high in salinity can impact soil structure and cause detriment to
crops. Therefore, this General Permit has been developed in consideration of livestock and wildlife, which
tolerate saline waters if concentrations are not too high. Because there are no other beneficial uses, this General
Permit does not allow direct discharge to intermittent or perennial streams or discharge leading to the runoff of
produced water into intermittent or perennial streams.

. Allowed Operations/Discharges

This General Permit authorizes the disposal of produced water into ephemeral drainages and impoundments
constructed in ephemeral drainages for beneficial uses only. Oil and gas production operations in Standard
Industrial Classification 1311 and North American Industry Classification System 2111 may discharge
produced water into state waters mentioncd above. Allowed operations for this General Permit are as follows:

1. Discharge to Ephemeral Receiving Waters, ARM 17.30.602
An ephemeral stream flows only in direct response to precipitation in the immediate watershed or in
response to the melting of snow and ice whose channel bottom is always above the local ground water
table. This General Permit only authorizes produced water discharge that can be contained in ephemeral
drainages and/or impoundments constructed in ephemeral drainages.

Discharge of produced water must be less than the storage volume of an ephemeral dramage or
impoundment, and must not lead to produced water runoff into intermittent or perennial streams. 1t is the
applicants’ responsibility to ensure qualification for coverage under this General Permit by identifving
available ephemeral drainages and/or impoundments and evaluating their capacity for containing produced
water.

2. Produced Water from Oil and Gas Operations, 40 CFR 435.11
Produced water is the water (brine) brought up from the hvdrocarbon-bearing strata during the extraction
of oil and gas. Produced water can include formation water, injection water, and any chemicals added
downhole or during the oil/water separation process.

3. Discharge for Wildlife Propagation, 40 CFR 435.51
The produced water must be of good enough quality to be used for wildlife or livestock watering or other
agriculture uses. The produced water must also be put to actual use during periods of discharge.
Therefore, drinking water quality requirements for livestock or wildlife must be considered when
determining which specific produced waters are usable for beneficial uses. See Section IX.B of this fact
sheet for additional discussion.

. Prohibited Operations/Discharges
Facilities which do not qualify for coverage under the Produced Water General Permit must apply for a MPDES

individual permit. The following are excluded from coverage under this General Permit, consistent with ARM
17.30.1341(4):

1. Applicants unable to comply with effluent limits or other terms and conditions of the penuit, water
quality standards, or anv additional requirements that DEQ determines are necessary.

2. If an MPDES permit or authorization for the same operation has been previously denied or revoked.
3. Discharge different in degree or nature from the sources or activities described in the General Permit:

a. Produced Water from Coal Bed Natural Gas Operations
Coal bed natural gas operations involve depletion of shallow alluvial and coal bed ground water
aquifers resulting in potentially large volumes of effluent for discharge, as well as potentially
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different effluent quality from traditional oil and gas production. Therefore, coal bed natural gas
discharges are excluded from coverage under the Produced Water General Permit, and must apply for
individual MPDES permit coverage. Also, the national Effluent Limitation Guidelines specified in 40
CFR Part 435, Subpart E were promulgated for traditional oil and gas production, but not for coal bed
natural gas production.

b. Discharge to Intermittent or Perennial Streams
This General Permit does not allow produced water to be discharged to intermittent or perennial sircams,
which are subject to specific water quality standards set forth in ARM 17.30.620-670 and in Circular
DEQ-7. Produced water must not lead to runoff into intermittent or perennial streams, so discharge
exceeding the storage volume of an ephemeral drainage or impoundment is not allowed. It is the
applicants’ responsibility to identify available ephemeral drainages and/or impoundments and to evaluate
their capacity for containing produced water volume to ensure qualification for coverage under this
General Permit. No discharge to any other state waters besides ephemeral drainages is authorized by
this permit.

¢. Discharge to Rosebud Creek, Tongue, Powder, and Little Powder River Watersheds
Facilities proposing to discharge produced water into the Rosebud Creek, Tongue, Powder, and Liitle
Powder River watersheds are not eligible for coverage under this PWGP and must apply for coverage
under a MPDES individual permit. ARM 17.30.670 specifies numeric water quality standards for
electrical conductivity and sodium adsorption ratio in all tributaries and surface waters in these
watersheds.

d. Discharge that Exceeds the Water Quality Requirements for Livestock and Wildlife
Facilities are not eligible for PWGP coverage if the produced water discharge exceeds the water
quality critenia for livestock and wildlife.

4. Discharges included within an application or is subject to review under the Major Facility Siting Act.

5. Point sources in an area of unique ecological or recreational significance, as determined by Montana
stream classifications, impacts on fishery resources, local conditions at proposed discharge sites,
designations of wilderness areas, or designations of wild and scenic rivers.

E. Obtaining Permit Coverage and Application Process
Facilities seeking coverage under this PWGP will need to apply to DEQ by submitting a complete Notice of
Intent (NOI) Package. Once a complete NOI package is received, DEQ will review the application and decide
whether to deny or issue a confirmation letter for coverage under the General permit, which is only valid
when accompanied by the PWGP. Each authorization under the General Permit will be to a specific
owner/operator of a gas or natural gas production facility. The operation will be allowed only in the area
specified in the authorization letter, and discharge 1s only allowed via identified outfalls to specified receiving
waters.

1. Requirements for Authorization — Notice of Intent Package
Planned produced water operations must submit a complete Notice of Intent (NOI) package to DEQ. A
complete NOI package consists of the following:

a. Notice of Intent Formn for Produced Water General Permit (NOI-31 form); The updated NOI-31 form
is located on DEQ’s website at http://deg.mt.gov/Water/permits/Discharges.

b. Livestock and Wildlife Drinking Water Criteria and Water Quality Analvsis: Applicants must submit
a water quality analysis of the produced water proposed to be discharged for all parameters specified
in Section ILD of the General Permit. Applicants will be ineligible for permit coverage if water
quality does not meet Livestock and Wildlife Drinking Water Criteria.

*  The analysis must be done in accordance with EPA test procedures (40 CFR Part 136) and each
parameter must meet the required reporting value (RRV) from the most recent Circular DEQ-7.

= If the applicant is proposing a new well that has not discharged, DEQ will accept an anticipated
water quality analysis from a ncarby well or similar source with the NOI-31 form. Once discharge
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commences, permittees are required to submit a water quality analysis for new wells within 3
months of initial discharge.

c. If Constructing an Impoundment - Produced Water Storage Capacity Self Evaluation: Applicants
must certify that the discharged produced water is less than the storage volume of an impoundment
and does not lead to produced water runoff into intermittent or perennial streams. The updated
evaluation requirements are part of the NOI-31 form located on DEQ’s website at
hitp://deq.mt gov/Water/permits/Discharges.

d. Sage Grouse Habitat Executive Order No. 12-2015: If the operation is in sage grouse core, general, or
connectivity habitat, the applicant must include a consultation letter from the Sage Grouse Habitat

Conservation Program, hitps.//sagegrouse.mt.gov/.

e. Analyses for New Sources: If the proposed discharge 15 to a new source or new authorization,
applicants must obtain analyses from;
= Montana National Heritage Program
= Montana State Historic Preservation Office

f  Required Fee: Fees are required under ARM 17.30.201 Schedule 1.B, and determined by NOI-31
status:
» New Application Fee: $1,200
= Renewal Application Fee: $900

2. New Authorization Under the 2020-General Permit
The process for obtaining first time coverage under the General Permit is as follows:
a. At least 30 days prior to operation, applicants must submit a complete NOI Package to DEQ.

b. DEQ will review the NOI package for completeness.
= [f there are no deficiencies during the review, DEQ will issue an authorization letter.
»  Jf the NOI package is deficient, permit coverage will not be granted. DEQ will notify the
applicant of required information.
Applicants are not allowed to discharge without an authorization letter from DEQ.

3. Continuing Authorization Under the 2020-General Permit
Continued coverage applies to active permittees currently covered under the 201 5-issued General Permit,
unless they are excluded according to the conditions in Section LB of the General Permit. DEQ will
reissue authorization to existing permittees through the process outlined below:

a. Eligible applicants with current general permit authorization (2015-issued General Permit) must
submit a complete renewal request (NOI package) for continued coverage. The NOI package must be
submitted within 60 days of the effective date of the 2020-General Permit.

b. DEQ will review the NOI package for completeness.
= [f deficiencies are not found during the review, DEQ wiil issue an authorization letter.
= If the NOI package is deficient, permit coverage will not be granted. DEQ will notify the
applicant of required information.

4. Terminating Authorization
The options for terminating permil coverage are listed below:

a. Permittees must complete and submit a Notice of Termination (NOT) form to DEQ.

»  The NOT form is available at hitp://deq.mt.gov/water/resources/Forms
= Annual fees accrue uniil DEQ) receives a Notice of Termination.

b. Current permittees may request to be excluded from coverage under this General Permit by applying
for and obtaining an individual MPDES permit.
« If an individual MPDES permit is issued. coverage under this General Permit will be terminated
on the effective date of the final individual MPDES permit.






